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2006 ^ 94 

[ ^ 103(2) ^ ^ f^Tj 

^ 37^^ 102{l)(^) i> 3^ ^7^ (?r^ ^) ^ f%c#ZR? ^{^p5g^r^T cf?^ 

37f^r2pf§m 


3H 

^ ^ 37^X^ 103(2) ^ iTRcf ^ 57E<T cTT^ 4 aFRcT, 2006 ^ t 

IfRl ??T m m>frr PIciItJH 371^ cfit ^ ^ iT^ t 1% ^ ^ f%c7to?7 (jTcTjaif) 

^ 37^;^ 102(l)(^) ^ 37#^7 ^77^ W77 ^ ^ ^ ^ Tyir f ^fajciT | 


2. ^jq^JcKf HIR ^ t’T cf^RT ^kTR, WPTT; ^cll^ltf) gM ^77^[q1^ ^ ^TT^TTR ^ 37^f^ 103 (l) ^ 
37#7 5R^ ^ cTT^ 28 2006 ^ 77lRlchl ^ ^ |377 102(l)(^) 

37^ f^Tcrf^ ^77^ ^ 37^%! ^ 37raR W 9J] 

^ ^-37n^. fcTl^, (f^ ^ ^ ^ W ^ ^ 

^ ^7^ ^ # I Tir^ ^ 57TW^7 ^ 37^W Rc^aJf ^ ^ TT^TTfTt^ ^ W5 ^ SOTtR 
^ t 3tt7 ^3^ #97 ^ ^ 377^ #t ^ ^ t I cTSTTf#, 57?^ ^ ^ ^#7 ^ 

^nter 4 73?^ "=7^ w sn i ^ # 37^ ^ #g> 

^ 57^ cpt -HR wr^ 4 ^pnt. 2005 ^ Rg> ci?t fl1% wr ^ aft, fui^ 

■'i^'61^ >{f^^K 37^ cF^t TFf^ ^yi'i^l #Sc{5 c}^, git TTWTTf^ ^7f^ cPT ^ ^ 

^I#9[Tf|#r ^ 37^7ti^^ 'ff^f^cf ^ m 1 ^ ^ ^ ^ # ^cT -ntn 

877, ^ ^ M!/II'HP|4) ^f^ #^7 9Ilf^ ^m^87T^ ^ 5rfcff#te 877 I 


3. 57^8jf 37#^, 2004 ^ ^ ^ ^ [^cj(f^<|? ^ ^ ^ ^ ^ f^T^fl^ JiH 

an 3<t? ^n#t ^777f%^ #7 st^ctr^ ^ ^ ^ nfm tm 11% nc?78jf ^ 3 ^ (^i^ 

W 7 T)- ^ ^ ^ nwR 7 #c6 ^ narrate nf^ nn^TT^ 877 1 


4. 37T#tn # 6 R7'iri<(T, 2006 ^ 57^^78^^ ^ ^J?FT7 ^37T$t ^3^ ^3c7^7 ^TTf^T^TT 4 37crf^ 

37te8I#f cj7 73^ ^ 73f#n W7-T77 gm tcffecT ^787^ ^ ^ ^ 877 I 



rWTlI-HT^3(ii)3 


5. 


^ 16.10.2006 ami fefiw TPH '*1^^ ^ ?St .ft finite ^5t 

I ^ anM lit 5^ 1^ ’'f ^ W ite f^iWts, ara^ ^ 

;!fTOl?St airnm. 1949 * ^ 'iPiRty^ w * ait? W* artSI^. ^ 

1959 (m5?rt>??t* 1«69>t arfJiPm W W ^ 35) ^ 

^ 5<; Iff ?5tta 4t'l?s'ii% ft!?tt Praw gii «OT W!W. i^t 1959 * aiftPpm ^ ara 3 lit ai5 « * 
3 rfSrewim * ailrftt amn t ait? aft sfirat?^ % aram ftttsft ann aiftnPrat gti ?« % 


^ wtatR * aitf^ ^ ■‘^’13«? ^ « •‘5"? W ??■ t. ^ 'JiRf 

aft^ irffttm SRI f?t«ifta^m?^ sm »ffttm ^ 

alftqs * tsstsft 9 ft i^, ^ 

7 ^ ft as ait? im Wiftt ih»t IP 1 ft 11 ^ 

^ 1ft ais?!! * ?^ ^ » Pran ail? w P«k? sft,?tssn^^ 

aftwsftt aiiftfftim, 1949 * ^ ift *ipR fftRS w « i Pf^ 

fta=n to ft fftt PratiB? ft® * apR ' 

b' ^ft iif iftsi«mttoftfttto s»^?ftft 3 i 

,f^/?rtftft sit toft it ^ ^ 1ft 1^ ^ ?to 1ft fftt^. iftira to i« ^ looAto (to 
toi ftto irst ?ft to) lift ftitst to ?to ft I toft ire ait? ip«m fttin tft^ ^ 

ft toft 1ft arew * ire 1R Prefix P ^ ^ nan a. w iRn anto. to 

fto ft 1 toft w aitft to ftt tosRitot lift im ?to to iftt PtfW ft 1^ 

HT iHWl^ SRI ^ ^ * 

9 toft,!itotreT)ft!toiiRretotoifti!re?itoftft^ 

to 1ft ftre to to «i 1 ^ ft It 1-^ ^ ^ 


%y 

10. anite ft 5?i ftire ftt to iregait, fto ret 

to fto?ift toto ,?! ire ft ft to aRre to fto^ 


URtt ^ ?iftire ^ aito^ft 102(1) (1^ * atotot-?i?«i?.ft ato to toft 
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fimn ^ ^ ^zrar ^ 3 if^ ^ ^ (ii) cm? ^ sik (iii) 

TJ\ f^ TT^ ^ ^ 3ItjtT ^ ^ ^ ^ ^ f^RflcT ^ t I ^ ^ ^ 

t^i 5 ^ cqf^ ^ 31 ^^ io 2 {i)(^) ^ 3i«fr^T ’wm t, 4n mm^ ^ 

^giU^ i 

1 2 . "zreif^ ‘^rrafJTx ^ 3 i#t ?im ^ t?* "41 1951 ^ 

t ^ ^ ^ar^cPT ^ wi sr^ m^icfr ^ f^-g^ ^ t 1 

% 31 ^ ^ PuJito ' ^ WFi ^ ^ ^FNg^ ^ t ^ ^ amsirf^ ^ f 

CPIT gf)ft T? 3I^ti^ 102(l}(^) 3fR I9l{l)(45) ^ ?ratyEfr C^ ^’^4>R g> 3ItJt?T c^w ^ T?’ t I 
^igrc Tg % aiigH ^ 1958 52) ^ ^ 

: 

“. Tji^ 3Tgm7^ t[ 1% ^ czjf^ ^r^tR ^ ai#! ^ ^ ?tr^ gR ^ t, 

wnr g^t ^ g>l ^ gg t? f^rg«Rf gR^ gi^^ggqxg^^^'gr arr^ ^ 
l^r^ git ^ gR^ g^ ^ gsir ^iRgg^t ^ ^ gRgi, g??g^ g^ M. 

■mm ^ apg ^ ^ wg g^ Ww gff t f’ 

13. wi i gwg \ i^rg^ ggrggR ggm wgi aEgg^T (^an^aiR 1971 ii^Ml 

870) g? aiggRXJT gR^ ^ ggi g^ ggTRggr ^ 3i^ rpt g^ gg t, Mc^ g^an ?rg g^t 
sft : ' ' 

. (i) ggr Pi^f^ mm gRi g^ RRft t ; 

(ii) gm mm ^ gRi gg gRg^ git ?grt gr ^ gg^ gR^ gn aiteR t ; 

(iii) ggr grf^a^ig gg wg ^Rgg^ SM ^ ; 

(iv) gg giw c^ ^ ggr # 3ik crh g? ^aFrgrr f^r^ngg to>r ^ gRgr t ; a#? 

(v) ggr mm ^ ^ggt ^ f^t^ngg gx f^tggR gg g^ t l 

14. gcto g^ t uRistt ar^. 2004 ir Tigg ^ ^ ^igrg g?i tt 3 ^T^^ 

Mgg ^ g?gm‘ ^ #47 gg ^ ^ ^ gggg aPFtt grf^ggg t%gg ^i. ^ ^ ^ t^< 

SRT ^ g^ ^y i i’^Pig> gf^ ^ "fig^ "gg ^r ggr gr i Rig gi^ gw^if^ gf^ ^ 

g>t Pt^Qg . ^ qg^ gR^ anl^ ?i g ^t to mm g^ altg g mm g^ gitt 

t i ^ gggq; 5RiRito g1^ ^ git^ ^agm wigg gRi gtt g^ g^ 




[WTII—^gT^3(ii)] _ 'Wl TTsm ♦ ^_ 5 


^ ^ ^ ^ ^ 1 Pr^kHfr ^ ^ ^ rr^?TTrn???gT 5r^ ^ 

t X^ fW? 5T^ ^^tf^fcr t ^f^»R^.'^ ^???r ?tRT ^[^3^ ^’t f^mt^ W ^ ar^^TR 

# I "ZI? ^ to OTT ^ t I ' 


15. <^ i f^^snt^ch 3tt7 Rnf^ra? fWff ^ w^ ^ ^ ^ vsfw^to .ftterr ^ 3itfr=7 

^ tc^ ^ ^ SfpJ rj^ -HT^ ii ^ 5W^: 

Wtg>R m ^ ^ ^ySJ5T^ ^ 3^#T ^ to ^ t I 3raum ^ ^ ^ ^ 

^RcfjR ^ 3Tif)^ t, antosff ^ ^ TR to 5to a^fcite, g»r ^ < 

1?^ iR ^ ^ to ^ ^ .to ^ ?Tf^ ^ ^ t I ton to 

0?R.^eRi fto ■>Fn t, ^ ^ Mrto^ ^ 'HW ^ w ■qt m<^ci 

■to # "=! ?fr wjR’"^ tro to ?rf^ 13ftT H iSt '3to to ^fto % i 

= 16. . ^ to tot gw? Y^t^m\ rm to? to (to^n^ isse to 658) ^ tor ^r 

^ T,ntn?ra * ftuhi gn ^ ^ Hftti Rira* BRt ^t*>i ^ jtf aiftfttiff^ «n 

fis ij<r? ^ ftsiT=i i(^ * WR5I a(^ cim wwsRq ’tS 55 ^ #. wift! M waiR 

OT ^ ji) w if Pt^a^ =i^t 1^ ansa aftg'Jaan 5M 5RT ft>w anar * I 


17. v5vj t' <w ^ cin .'^ 3ri^Yn ^ '(jRtjiRci ^ '^r? ^ jirrS ^ 3T^^< io2(i)(^ 

^..toto ^ W6R ^ to 3 ?rt ‘wr ^ 

tor^-, ^ ^ ato ^ ^ to to ^ to tocrr ^ ^ ^ ^ 

to ^. ^03(2) ^ arto WJTO ^ ^ to ^ ^ 

■^nr arwR ^ ar^id^ 102 ( 1 ) (3>)^^-3r^ f^Rto ^ arnjtf^r ^ 11 


i- ■ 'W-/v . ./ 

iXW'f^- («pi-jtoRtot) 

.1^^ arr^ ^ anp^ 

. to : ’ ^ 

i?rto :29 W5?^ 2006 


tJ- 

(^ 1 ^ ’m^) 

Rttor ani^ ' 
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MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 
NOmiCATION 


New Delhi, the 8th Fcbniary, 2(X)7 

S.0.166(E).“-The following Order made by the President is published for general information 


ordf:k 


Whereas a petition dated the 28th July, 2006 raising tlie question of alleged disqualification of Shri Silvius 
Condpan, a Member of Parliament (^ajya Sabha) under clause (1) of article 103 oi'tlie Constitution has been subimtted to (he 
President by Shri Hema Kant Phukan, Rupnag;ir, Guwahati; 

And whereas the said petitioner has averred that Shri Sihdus Condpan has been holding the post of Member of the 
Administrative Council of the Assam Co-operative Apex Bank Limited, Guwahati and drawing the benefit from the Bank, 

And whereas the opinion of the Election Commission has been sought by the President under a reference dated 
the 4th August, 2006 under clause (2) of article 103 of the Constitution on the question as to whether Shri Silvius Condpan 
has become subject to disquaUfication for being a Member of Parliament (Rajya Sabha) under sub-clause (a) of clause (1) of 
article 102 of the Constitution; 

And whereas the Election Commission has noted Uiat Sliri Silvius Condpan, after his election as a Member of 
Rajya Sabha in April 2004, was elected as a member of the Administrative Cotmcil of the Assam Co-operative Apex B ank 
Limited, by the shareholders of the Bank being a shareholder of the Bank in his individual capacity; 

And whereas tlie Election Commission has further noted that neither the State Government nor the Central 
Government has any role in the appointment, removal etc. of the Members of the Administrative Council chosen and, thus, 
a Member of the Administrative Council, so elected, is not holding that post or of fice by virtue of any appointment made by 
the Government; 


And whereas the Election Commission has taken the cogni'/rmce of the decision of tlic Supreme Court in Bhagirathi 
Prasad Dixit Ghorewala Lx Rajiv Gandhi (AIR 1986 SC 658) whereby the apex Court held that the Members of Parliament and 
Slate Ugislamrc arc not holding Office of Prof it under the Government, as they me not appointcrl as such by the Government 
but are elected by the people; 

And whereas the Election Commission has given its opinion (vide Annex) that Shri Silvius Condpan does not hold 
an ‘office of profit’ under the Government o1 Assam or any other Govcniment withm the mc^miiig of sub-clausc (a) of clause 
(1) of article 102 of the Constitution and, consequently, he is not subject to disqualification for being a Member ol 
Parliament (Rajya Sabha); 


Now, therefore, I, A.P J. Abdul Kalam, President of India, in exercise of the powers conferred on me under clause 
(1) of article 103 of the Constitution, do he reby dec idc that Shri Sil vius Condpan has not become subject to disqualification 
on account of holding the post of Member of the Administrative Council ol the Assam Co-operative Apex. Bank Limited, 
Guwahati, as alleged in the present petition. 


27th January, 2007 


President of India 


IF. No. H-11026(43)/2006-Leg. H] 
Dr. BRAHM A\TAR AGRAWAL, Addl Sccy. 


ANNEX 

KLEC nON COMMISSION OF LNDIA 
Reference Case No. 94 of 2006 

[Reference from the President under Article 103 (2) of the Conslilulion] 

In re t Alleged disqualification of Shn Silvius Condpan, Member of liie Parlianicnt (Rajya Sabha), under Article 102 (1) (a) 
of the Constitution. 

OPINION 

This is a reference dated 4th August, 2006, from the President ol' India, under Article 103(2) of the Constitution, 
seeking the opinion of the Election Commission on the question whether Shri Silvius Condpan (respondent) has become 
subject to disqualification for being Member of die Rajya Sabha, under Article 102 (1 )(a) of the Constitution. ^ 
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2. The above question arose on petition dated 28 th July. 2006 submitted by ShriHema Kant Phukan,Rupnagar, 
Guwahati to the President, under Article 103( 1) of the Constitution, raising the question of aUeged disqualification of SM 

Shri Silvius Condpan, Member of the Rajya Sabha, under Article 102 (1 )(a), on the ground that he is also the Member of the 
Administrative Council of the Assam Co-operative Apex Bank Limited.. Guwahati (hereinafter referred as Bank). ^ per the 
petitioner’s averment, the respondent is holding the post of Memb^ of the Administrative Council of the Bank and drawmg 
the benefit from the said B ank. The date of appointment of the respondent to the said office was, however, not n^ntioned 
in the petition. But, the petitioner had also enclosed a copy of the letter dated 4th July, 2005 of the Office of the Registiar 
of Co-operative Societies, Assam, Guwahati addressed to the Managing Director of the Bank conveying the approva o 
the Registrar of Cooperative Societies, Assam to the proceedings of the Annual General Meeting of the Bank constitutog 
the Administrative CouncU of the Bank. In that Council, the respondent was shown as a Director r^resenting mdividual 


shareholders of the Bank in the Administrative Council of the Bank. 


3. The respondent was elected to the Member of Rajya Sabha at the biennial election held in April 2004 and it 
could be deduced from the enclosures to the petition submitted by the petitioner that the respondent became Member of 
the Administrative Council of the Bank after his election as a Member of Parliament (Rajya Sabha). 


4. The Commission issued notice to the respondent on 6th September, 2006 asking him to file his written 
statement, supported by proper affidavit, in reply to the allegations contained in the said petition. 

5. The respondent filed his written statement cm 16-10-2006 and served a copy hereof on the petitioner. The 
respondent refuted the allegations and stated that the Assam Co-operative Apex Bank Limited is a co-operative society. 

registered under the AssamCo-operative Societies Act, 1949.andfiirther,relymgQn Section 3(i)oftheParhameat (Prevention 

of Disqualification) Act, 1959 (hereinafter referred as 1959 Act) contended that a member of any such body which comes 
within the purview of clause (i) of Section 3 of the 1959 Act and who is not entitied to any remuneration other than 
compensatory allowanc does not stand disqualified from being a Member of the Parliament. 

6. The respondent further contended that the post of a Member of the Administrative Council of the Bank is 
neither an “Office” nor “Office of Profit” under either the State Government or Central Government ^ the members of the 
said Council of the Bank are elected by the shareholders of the Bank in a democratic process and neither the State por the 
Central Government has anything to do with the appointment, removal etc. of such members of the Administrative Counc 

of the Bank. 


7. The resixindent further stated that being a shareholder of the Bank, he was elected in his individual capacity^ 
as a member of the Administrative Council and theWd election was approved by the Registrar of Co-operative Societies 

as per the provisionsof the Assam Co-op«ativeSocieties Act, 1949. The roleof the Registiar in approvingthe elections IS 

only supervisory in nature and is limited to the extent that the Registiar is only to see that the elections have .l^een held in 
accordance with law. 

8. The respondent has also submitted that as pa- the Bye-law 31 of the Bank, only travelling allowance and a 
sitting fees of Rs. 100 (Rupees one hundred per sitting) is payable to the members to enable them to atted the meetmgs of 
the Coundt/Board/Committees only for the day of the meeting. He further stated that he has not drawn My si mg 

allowance or travelling allowance from theBank from the date he was elected to Ihepost of Member of the^dCoTOCil of 

the Bank. He added that the Compensatory Allowance is paid from the funds of the bank and is not paid by the State or 


Central Government. 

9 The petitioner was asked to submit his rejoinder, if any, within one week of receipt of the writfcm statement of 

the respondent The petitioner has neither Bled rejoinder nor submitted any communication in this regard. 

10 TheCommissionhasconsideredaUaspectsofthematter.thewrittensubmissionsmadeandthelegalposition. 

The primary issue for consideration here is whether the office of Member of the Administr^ve CoMcil of the 
Co -Operative Bank Limited is an “ Office” under the Government within the meaning of Article 102(1 )(a) of the Constitution 

of India. 

11. In this regard, it is to be noted that it is not the holding of every office which disqualifi^ a ^^n for 

membershipofParUament or ofaState Legislature but it shouldbe the holdingofO) an office(u)an office of Profit(m)^ 

office under the Government of India or die Oovetnment of any State. All these mgredients must be satisfied togeth , 

before a peison can be said to have incurred disqualificatioi under Article 102(1 )(a). 

12 Theterm ‘office of profit under the Government’ though not defined in Constitution or (he Rqiresentation of 

(he People Act, 1951, has been the subject matter of interpretation in sever^ eases “>e 

authoritative rulings in several decisions, the Supreme Court has enunciatedthefactots that det^ewh^erMofem 

Moffice of profit LerGovemmenlforflie purposes of Articles 102(l)(a) and 191(1 )(a).InManIana Abdul ShakurVs 

.Rikhab Chand (AIR 1958 SC 52), the .Supreme Court held: 
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‘\..the power of the Government to appoint a person to an office or to continue him m that office or revoke his 
appointment at their discretion and payment from out of Government revenues important factors in determining 
whether a person is holding office of profit under the Government, though payment from a source other than 
Government is not a decisive 1 actor. ’ 

13. In Shivamurthy Swami Inanidar Vs Agadi Sanganna Andanappa (AIR 1971 SCE 870), the Supreme Court 
summed up the followmg tests to determine whether an office is an office of profit under the Government: 

fi) Whether the Government makes the appomtment; 

(ii) Whether the Government has the nght to remove or dismiss the holder; 

(in) Whether the Government pays remuneration; 

(iv) What the functions of the holder arc and whether he performs them for (iovenunent; and 

(v) Whether the Government exercises any control over the performance of these functions. 

14. In the instant case, it is an admitted position that the respondent, after his election as a Member of Rajya 
Sabha in April, 2004, was elected as a member of the Adniinistiative Council of tlic said Bank, by the shareholders of the 
B ank being a shareholder of tJie bank in his individual capacity. Neither the State Govt, nor the Central Government has any 
role in the appomtment, removal etc. of the Members of the Administrative Council to chosen. Thus, a Member of the 
Administrative Council, so elected, is notholding (hat post or office by virtue of any appomtment made by the Govetament. 
The role of the Registrar in approvmg the elections is only supervisory in nature and is limited to the extent to see that the 
elections are held in accordance with law. The appointment is wholly dependent on the choice of the shareholders of the 
Bank. 

15. Under the Constitutional provisions and the above mentioned interpretation given thereto in judicial 
pronouncements, for an office to be treatai as an office under the Government for the purpose.s of disqualification, the 
office, in the first place, has to be an office under the Central Govenmient or the Government of a State. The basic criteria to 
determine whether an office is an office under tlie Cjovcmment is the vital issue of power to make the appointment to the 
office and, further, to continue or remove the incumbent from the office at the di scretiou of the Government In the instant 
case, as already observed above, the (jovemment has neither any power nor any role either m the appointment or removal 
of the respondent as a Member of the Acimimstrativc. Council o( Bank. 

16. In this context, it would be apt to refer to tlie decision of the Supreme Court inBhagrathi Pd. Dixit Ghprewala 
y* Rajiv Gaadhi.( AIR 1986 SC 658) whereby rhe Ajicx Court held that Members of Parliament and State Legislatures are not 
holding Office of Profit under the Govenimcnt, as they arc not appomted as such by the Government but are elected by the 
peopl| 

17. Having regard to the above, the Commission is of the considered opinion tliat the respondent does not hold 
and ‘Office of Profit under the Govermnent’ of Assam or any other Govenimeiit within the meamng of Article 102( 1 )(a) of 
the Constitution, and consequently, he is not subject to disqualification for being a Member of Parliament (Rajya Sabha) 
under the said Article. The reference is, accordingly, returned with the opinion under Article 103(2). to (he effect that the . 
respCMttdent is not subject to disqualification under Article 102(l)(a), on the ground raised in the present petition. 

(Sd/-) GSd/-) 

(S. Y. Quraishi) (N.Gopla.swami) 

Election Commissioner (Tiief Election Commissioner 

Place ; New Delhi 
Dated : 29th November, 2(X)6 


(Sd/-) 

(NavinB. Chawla) 
Election Commissioner 


Pnnted by the Manager, Govt, of India Pre-ss, Ring Road, Mayapiiri, New Dellii-110064 
. and Published by the Controller of PubHcations,'Delhi-110054. 



